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urban Indian health program
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health program.
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INTRODUCTION

Established by the Social Security Amendments of 1965, the Medicaid program provides
health coverage to low-income children and adults and people with disabilities.” For nearly
fifty years, Medicaid laws have reflected two key legal principles regarding Tribal nations:
(1) Tribes are sovereign nations with the inherent authority to provide for the health and
welfare of their people; and (2) the United States has a federal trust responsibility to
provide health care for American Indians and Alaska Natives (Al/AN). Today, Medicaid
continues to serve as a vital source of funding for Tribal nations that for decades have
operated their health facilities amid chronic underfunding while serving patients with the
highest health disparities. Federal commissions through the years have documented how
these health disparities are a direct result of
unlawful ceding of land, loss of traditional
foods and culture, disease, and forced
assimilation. Congress, recognizing funding
for Indian Health Service was insufficient to
address these harms, established the right of
Tribes to act as Medicaid providers and to
use Medicaid funds to support their health
programs.

This guide explains the varying roles of
Tribes, the federal government, and the State
of Washington when carrying out the
Medicaid program. The federal government
authorizes Tribes to bill Medicaid and pays
States 100% of the costs of services received
through Tribal facilities. Tribes, as governments and Medicaid providers, provide a wide
variety of health care services to their patients while at the same time engaging with the
federal and state government to ensure their citizens can access their treaty right, a legal
obligation to health care. States, as the administrators of the Medicaid program, play a
fundamental role in implementing Medicaid in a way that supports Tribal sovereignty and
does not impede the United States’ obligation to provide health care to AI/AN. This role is
reflected in Washington State law, RCW 43.71B.901, which recognizes the State’s
responsibility to actin a manner consistent with the federal trust responsibility.

e

As this guide will show, treaties, case law, statutes, and agency guidance form the
foundation of the relationship between Tribes, the federal government, and Washington
State when implementing the Medicaid program. When a Medicaid state agency initiates
any action regarding Tribes and Al/AN individuals, they must comply with several bodies of

" Pub. L. 89-97 (Jul. 30, 1965).
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federal and state laws which extend beyond Medicaid statutes and regulations. While Title
XIX of the Social Security Act and its implementing regulations include important Medicaid
provisions, other federal laws including the Indian Health Care Improvement Act and the
Indian Self-Determination and Education Assistance Act contain key provisions related to
Medicaid and Tribes. Failure to understand each of these laws can result in great harm to
Tribes and AlI/AN communities. This guide serves as a reference tool to assist with
compliance with federal and state law, informed decision-making, and government-to-
government engagement on Medicaid issues impacting Tribes and the communities they
serve.

. MEDICAID: THE FEDS, THE STATES, AND THE FEDERAL
TRUST RESPONSIBILITY

Medicaid “offers states a bargain.”? Under this bargain, “Congress provides federal funds in
exchange for the States’ agreement to spend them in accordance with congressionally
imposed conditions.”® These conditions include laws, regulations, and policies that reflect
the legal obligations of the United States to recognize and protect Tribal sovereignty and to
carry out the federal trust responsibility to provide health care to American Indians and
Alaska Natives (AlI/AN). Understanding the relationship between Medicaid, Tribal
sovereignty, and the federal trust responsibility will help state actors comply with federal
law and support the provision of health care to AI/AN.*

A. Tribal Sovereignty and Medicaid

Tribes are sovereign governments that possess the inherent authority to provide for the
health and welfare of their people.® They have exercised this authority since time
immemorial, long before European contact and the subsequent formation of the United
States.® The United States recognizes Tribal sovereign powers in the constitution, treaties,
agreements, case law, and statutes.” The Indian Self-Determination and Education
Assistance Act (ISDEAA) is one example of a federal law enacted to recognize and

2 Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 323 (2015).

31d.

4 Robert Onders, Medicaid: Can Federal Responsibilities, State Authorities, and Tribal Sovereignty Be
Reconciled?, 15 Wyo. L. Rev. 165, 178-81 (2015).

5 See COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 5.01 (Nell Jessup Newton & Kevin K. Washburn, eds.,
2024). See also, Aila Hoss, Toward Tribal Health Sovereignty, 2022 Wis. L. Rev. 413, 419 (2022)(“Protecting the
public's health, safety, and welfare is among the core powers and duties of sovereign governments.”).

8 COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 8§ 5.01 (Nell Jessup Newton & Kevin K. Washburn, eds., 2024).

7 See, e.g., Matthew L.M. Fletcher, FEDERAL INDIAN LAW § 6.3 (2016); Worcester vs. Georgia, 31 U.S. 515,
559 (1832)(Tribes are “distinct, independent political communities,” with the inherent authority to self-
govern); COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 4.01[1][c].
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strengthen Tribes’ inherent authority to provide health care.® ISDEAA ensures the right of
Tribes to manage and operate their own health care programs and assume control from the
Indian Health Service (IHS), the governmental agency charged with carrying out the federal
government’s obligations to Tribes and Al/AN.° Today, federally recognized Tribal
governments in Washington State exercise their inherent authority through providing
various health care services, including medical, dental, and behavioral health.™

Tribes serve a dual role when they provide Medicaid services to their patients. As providers,
they care for the health of their patients. As governments, they consult with federal and
state governments on a government-to-government basis on any actions that have the
potential to affect the Tribe.” This dual role as a provider and a governmental authority is
distinct from any other type of Medicaid provider and is reflected in both federal and state
Medicaid laws and policies for engaging with Tribal governments.?

B. Federal Trust Responsibility and Medicaid

Treaty and Statutory Obligations to Provide Health Care. As discussed above, Medicaid
is a bargain between the federal government and the states that includes requirements for
states to implement statutory protections for Tribes and AI/AN. These protections stem
from another, albeit wholly unjust, bargain made by the federal government: the United
States provides protections and services, including health care, to Tribes and their people
in exchange for Tribes ceding 400 million acres of their lands to the United States.’ The
federal government used the treaty making process as a partial means to effectuate this
bargain.™ Tribes signed these treaties under duress, and the meaning and implication of
those treaties are still actively litigated today.'® In Washington, Governor Isaac Stevens
negotiated several treaties with Tribes between the period of 1854 to 1856.'¢ Each of these

8 Indian Self-Determination and Education Assistance Act of 1975, Pub. L. No. 93-638, 88 Stat. 2203
(1975)(codified at 25 U.S.C. § 5301 et seq.).

°ld.

10 Geoffrey D. Strommer, Starla K. Roels & Caroline P. Mayhew, Tribal Sovereign Authority and Self-
Regulation of Health Care Services: The Legal Framework and the Swinomish Tribe's Dental Health Program,
21 ). HEALTH CARE L. & POL'Y 115 (2018).

" CTRs. FOR MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH & HUMAN SERVS., CENTERS FOR MEDICARE & MEDICAID
SERVICES TRIBAL CONSULTATION PoLicy (2015), https://www.cms.gov/outreach-and-education/american-indian-
alaska-native/aian/downloads/cmstribalconsultationpolicy2015.pdf; and WASHINGTON HEALTH CARE AUTHORITY,
TRIBAL CONSULTATION & COMMUNICATION POLICY (2012),
https://www.hca.wa.gov/assets/program/tribal_consultation_policy.pdf.

2 Onders, supra note 4 at 178-82.

8 See Onders, supra note 4 at 171 (citing U.S. COMM'N ON CIVIL RIGHTS, BROKEN PROMISES: EVALUATING THE
NATIVE AMERICAN HEALTH CARE SYSTEM 47 (2004), https://www.usccr.gov/files/pubs/docs/nabroken.pdf). See
also H.R. REP. 94-1026, at 21 (1976).

4 RESTATEMENT OF THE LAW: THE LAW OF AMERICAN INDIANS §1 (Am. L. Inst. 2022).

5 Matthew L.M. Fletcher, Tribal Consent, 8 STAN. J. CIv. RTs. & CIv. LIBERTIES 45, 85-86 (2012).

8 Washington State Historical Society, Treaty Trail: Background Readings,
https://www.washingtonhistory.org/education/educators/curriculum/treaty-trail/treaty-trail-background-
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treaties contained federal health care obligations, including employing “a physician...who
shall furnish medicine and advice to their sick;...the expenses of the said...medical
attendance to be defrayed by the United States, and not deducted from their annuities.”"”

Federal statutes reinforce the federal government’s promise in these treaties to provide
health care to AI/AN."® Congress appropriated funds under the Snyder Act of 1921 “for the
benefit, care, and assistance of the Indians throughout the United States ... [f]or relief of
distress and conservation of health.”'® Later, in 1976, the federal government passed the
Indian Health Care Improvement Act (IHCIA) in furtherance of its federal trust
responsibility: “Federal health services to maintain and improve the health of the Indians
are consonant with and required by the Federal Government’s historical and unique legal
relationship with, and resulting responsibility to, the American Indian people.”?°

Severe Underfunding of Indian Health Care. The United States fulfills its federal trust
responsibility to provide health care to Al/AN primarily through two mechanisms: (1) federal
appropriations to the Indian Health Service; and (2) the Medicaid program.?' IHS serves as
the principal federal agency charged with carrying out this obligation. However, since IHS'
establishment in 1955, Congress has failed to provide adequate funding.?2 Currently,
Tribally operated facilities help carry out IHS' responsibility with funding that is only 48.6%
of their level of need.? For Washington State, the level of need funding is considerably
lower as there is no IHS hospital located in the state.?* Despite the long documented
history of barriers in Indian country, IHS receives the lowest funding per capita of any other

readings/. See also, Washington v. Washington State Com. Passenger Fishing Vessel Ass'n, 443 U.S. 658, 699
(1979).

7 See Quinault Treaty, Art. 10, Jan. 25, 1986, 12 Stat. 971; Treaty of Medicine Creek, Art. 10, Dec. 26,
1854, 10 Stat. 1132; Organic Act of the Territory of Washington, Mar. 2, 1853, 10 Stat. 172; Treaty of Point
Elliott, Art. 14, 12 Stat. 927; Treaty of Point No Point, Art. 11, 12 Stat. 933; Treaty of Neah Bay, Art. 11, 12 Stat.
939; Treaty with the Yakamas, Art. 5, 12 Stat. 951.

8 Lincoln v. Vigil, 508 U.S. 182, 194 (1993)(“The reallocation of agency resources to assist handicapped
Indian children nationwide clearly falls within the Service's statutory mandate to provide health care to Indian
people”).

% Snyder Act of 1921, Pub. L. No. 67-85, 25 U.S.C. § 13.

2025U.S.C. §1601(2).

21 See e.g., CONG. RsCH. SERV., R44040, INDIAN HEALTH SERVICE (IHS) FUNDING: FACT SHEET 1 (2017),
https://www.congress.gov/crs_external_products/R/PDF/R44040/R44040.12.pdf.

22 Jordan Lofthouse, Increasing Funding for the Indian Health Service to Improve Native American Health
Outcomes, MERCATUS BRIEF SERIES at 2 (Jan. 2022),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4061209; see also Onders, supra note 4 at 171.

23 OFFICE OF THE ASSISTANT SECRETARY FOR PLANNING AND EVALUATION, DEP’T OF HEALTH & HUMAN SERVS., HOow
INCREASED FUNDING CAN ADVANCE THE MISSION OF THE INDIAN HEALTH SERVICE TO IMPROVE HEALTH OUTCOMES FOR
AMERICAN INDIANS AND ALASKA NATIVES (July 2022),
https://aspe.hhs.gov/sites/default/files/documents/e7b3d02affdda1949¢c215f57b65b5541/aspe-ihs-funding-
disparities-report.pdf.

24 See e.g., CONG. RSCH. SERV., R43330, INDIAN HEALTH SERVICE (IHS): AN OVERVIEW 6 (2016),
https://www.congress.gov/crs-product/R43330#ifn40 (explaining that to date, there are only 46 IHS hospitals
located across the United States).
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federal health care program (Figure 1). IHS per person spending is $4,078, or less than half
of the $10,692 in expenditures for Veteran’s Health Administration,?® and the $8,600 for
federal prisoners.? While appropriations to IHS have increased significantly in recent
years, IHS expenditures per person remains substantially lower than other programs (see
Figure 1 below) and current funding is “not sufficient to address the historic under
investment and persistent health disparities.”?’

Comparison of Federal Program Health Expenditures
Per Person*

B Indian Health Service (IHS) m Federal Prisoners

m Veterans Health Administration (VHA)
$12,000
$10,692

$10,000

$8,000 Federal
Prisoners

$6,000

$4,000

$2,000

$0

Figure 1. Sources: U.S. GOV’'T ACCOUNTABILITY OFF., GAO-19-74R, INDIAN HEALTH SERVICE: SPENDING LEVELS AND CHARACTERISTICS OF IHS AND THREE OTHER FEDERAL HEALTH
CARE PROGRAMS 8 (2018). U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-379, BETTER PLANNING AND EVALUATION NEEDED TO UNDERSTAND AND CONTROL RISING INMATE HEALTH CARE
CosTs (2017).

©American Indian Health Commission. All Rights Reserved.

Role of Medicaid in Funding Indian Health Care. The federal government and Tribes rely
on the Medicaid program to supplement IHS' critical funding shortages.?® Federal law
recognizes that even with the provision of federally funded health care services to Al/AN,
“the unmet health needs of the American Indian people are severe and the health status of
the Indians is far below that of the general population of the United States.”?° Responding
to the chronic underfunding of health care in Indian country, Congress enacted the Indian

25 U.S. GOV’T ACCOUNTABILITY OFF., GAO-19-74R, INDIAN HEALTH SERVICE: SPENDING LEVELS AND CHARACTERISTICS
OF IHS AND THREE OTHER FEDERAL HEALTH CARE PROGRAMS at 8 (2018), https://www.gao.gov/assets/gao-19-
74r.pdf.

26 U.S. GoV’T ACCOUNTABILITY OFF., GAO-17-379, BUREAU OF PRISONS: BETTER PLANNING AND EVALUATION NEEDED
TO UNDERSTAND AND CONTROL RISING INMATE HEALTH CARE COSTS at 8 (2017),
https://www.gao.gov/assets/d17379.pdf.

27 |HS Testimony on FY2024 Budget: Hearing before Nat. Res. Subcomm. on Indian and Insular Affs.,
118th Cong. (2023) (statement of Roselyn Tso, Director Indian Health Service),
https://www.hhs.gov/about/agencies/asl/testimony/2023/05/11/fy-2024-presidents-budget.html.

28 See e.g., Onders, supra note 4 at 172-3.

225U.S.C. §1601(5).
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Health Care Improvement Act of 1976 (IHCIA).*° IHCIA amended the Social Security Act to
authorize IHS facilities as eligible
providers to collect from
Medicare, Medicaid, and other
third party insurers.® Congress
later extended the eligibility to bill
Medicaid to Tribally operated
facilities under the Alaska Native
and American Indian Direct
Reimbursement Act.*? The United
States Supreme Court describes
this legal framework as a “parallel
funding structure” in which Tribes

can receive both congressionally oo e : ==
appropriated IHS funds and SOURCE: Confederated Tribes of the Colville Reservation

“collect revenue from third-party Source: Tyler Tiomsland / Spokesman-Review

payers like Medicare, Medicaid, and private insurers.”3?

1 -~

The intent of this legislation is to help fulfill the federal trust responsibility to provide health
care to Al/AN through Medicaid and other third-party revenue sources.? Medicaid serves as
a “crucial third party payer that helps IHS and [T]ribal health facilities provide care to both
[TIribal citizens who are eligible for Medicaid and those who are not who receive their care
at these facilities.”*® The IHS has expressly recognized the significance of third-party billing:

[TIhird-party billing and collections have become critical activities for
the IHS. The revenue generated from third-party billing and collections
plays a major role in augmenting and enhancing the health care
services that are provided to the AI/AN community. Safeguarding this
revenue stream and related assets is vital to IHS health care
programs.®

30 Indian Healthcare Improvement Act, P.L. 94-43790 Stat. 1400 (1976) (codified at 25 U.S.C.81601 et
seq., and 42 U.S.C. 81395qq, and 42 U.S.C. §1396j (and amending other sections)).

31See 42 U.S.C. § 1395qq(a), 42 U.S.C. § 1396j(a); 25 U.S.C. § 1621e(a).

32 Alaska Native and American Indian Direct Reimbursement Act of 2000, Pub. L. No. 106417, 114 Stat.
1812 (2000) (codified at 25 U.S.C. § 1645).

33 Becerra v. San Carlos Apache Tribe, 602 U.S. 222, 222 (2024).

34 See 25 U.S.C. 8 1601(1)-(5).

3 Jay Tomkus, States Should Protect Medicaid Funding in Indian Country, CENTER ON BUDGET AND POLICY
PRIORITIES (November 21, 2025), https://www.cbpp.org/blog/states-should-protect-medicaid-funding-in-
indian-country.

36 INDIAN HEALTH SERVICE, INDIAN HEALTH SERVICE MANUAL, Ch. 1 § 5-1.1 (2015),
https://www.ihs.gov/ihm/pc/part-5/chapter-1-third-party-revenue-accounts-management-and-internal-
controls/ [hereinafter IHS MANUAL].
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Role of Medicaid in Addressing Health Disparities and Systemic Barriers. The federal
trust responsibility to provide health care to AI/AN requires providing the resources
necessary to address ongoing health disparities and systemic barriers to health. Medicaid
funds assist Tribes in serving the populations with the greatest health disparities in several
major categories including heart disease, diabetes, and chronic lower respiratory
diseases.¥ These disparities are the result of federal laws and policies intended to
eliminate Tribes and assimilate Al/AN into society and which “often introduced
fundamental changes to Native peoples' traditional lifestyles and...contributed to severe
modern-day health issues.”?® Tribal health systems must care for the most vulnerable
patients while at the same time facing the added challenges of experiencing severe staffing
and funding shortages, providing services within or near rural and underserved
communities, and operating within bureaucratic systems that often conflict with their
historic and traditional approaches to community care.

Tribes possess the knowledge and expertise to use Medicaid funds in a manner that assists
the federal government in carrying out their federal trust responsibility. Tribes have
acquired decades of experience in serving the health needs of their communities even
through austerity and institutional barriers that often impede or derail efforts to improve
health outcomes. Tribes’ resilience, despite ongoing health disparities and systemic
barriers, is evidenced by their continued delivery of health care and preservation of their
culture. This experience has led to innovative care, including wraparound services, that
existed well before federal and state systems advocated for these approaches.® Without
adequate Medicaid funding, Tribes would not have the means to achieve these
accomplishments and serve their communities.*° (For a list of specific examples of how
third party collections are used at IHS and Tribally operated facilities, see Appendix B).

C. Washington State Recognition of the Federal Trust
Responsibility
In 2019, Washington State passed the Washington Health Improvement Act, which

37 INDIAN HEALTH SERVICE, IHS FACT SHEET 2 (2019),
https://www.ihs.gov/sites/newsroom/themes/responsive2017/display_objects/documents/factsheets/Dispa
rities.pdf.

38 Vanessa Ann Racehorse, Tribal Health Self-Determination: The Role of Tribal Health Systems in
Actualizing the Highest Attainable Standard of Health for American Indians and Alaska Natives, 56 COLUM.
HUM. RTs. L. REV. 183, 187 (2024).

% See e.g., Mary Koithan & Cynthia Farrell, Indigenous Native American Healing Traditions, 6 J. NURSE
PRAC. 477,477 (2010), https://pmc.ncbi.nlm.nih.gov/articles/PMC2913884/; see also IHS MANUAL, supra note
36,Ch. 4§6-4.6.

40 See e.g., Trudel Pare, Ensuring Sovereignty in Healthcare: A Comparison of Tribal Healthcare Compacts
and Medicaid, 135 YALEL.J. 1086, 1110 (2026); see also, U.S. GOV'T ACCOUNTABILITY OFF., GAO-19-612, INDIAN
HEALTH SERVICE: FACILITIES REPORTED EXPANDING SERVICES FOLLOWING INCREASES IN HEALTH INSURANCE COVERAGE AND
COLLECTIONS 19 (2019), https://www.gao.gov/assets/gao-19-612.pdf.
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recognizes and supports the federal trust responsibility to provide health care to AI/AN:

Itis the policy of this state and the intent of this chapter, in fulfillment
of the state's unique relationships and shared respect between
sovereign governments, to: [rlecognize the United States' special trust
responsibility to provide quality health care and allied health services
to American Indians and Alaska Natives, including those individuals
who are residents of this state.*'

This law goes beyond mere acknowledgment of the federal trust responsibility and
includes the statutory aim to
prevent and remedy state
interference with the federal trust
responsibility.*? It declares the
legislature’s intent to address the
suicide and addiction crisis
among Al/AN by “[s]trengthening
the state's behavioral health
system crisis coordination with
[T]ribes and Indian health care
providers by removing barriers to
the federal trust responsibility to Governor Jay Inslee with Senator Mccay, Tribal Leaders, and the American Indian Health Commission
provide for [AlI/AN].”43

Barriers or state interference with the federal trust responsibility occurs when state laws,
regulations, or actions impede Tribal governments’ ability to access or utilize federal
programs and protections intended to fulfill the United States’ promise to provide health
care to Al/AN. The federal trust responsibility to Tribes and AI/AN communities is
complicated and can be difficult to navigate as a result of overlapping government roles.*
The intricate nature of the federal obligations to Tribes “stacked on top of the challenges of
Medicaid administration generally, could result in states unintentionally jeopardizing
critical funding that protects the health of AIAN communities.”*®

41 Washington Health Improvement Act, SB 5415 (codified at RCW 43.71B.901).

42 RCW 43.71B.901(1)(a)(iii) (“Ensure [T]ribal self-determination and maximum participation by American
Indians and Alaska Natives in the direction of health care services so as to render the persons administering
such services and the services themselves more responsive to the needs and desires of [T]ribes and
American Indian and Alaska Native communities.”)

4 |d. (emphasis added).

44 1d.

4 Tomkus, supra note 35.
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Il.HOw STATES RECEIVE MEDICAID FUNDING: THE FEDERAL-
STATE BARGAIN
A. Medicaid State Plan

Generally. To receive federal funds, states submit a state Medicaid plan to the Centers for
Medicare & Medicaid Services (CMS), a division of the United States Department of Health

and Human Services (HHS).*¢ The

. modifications to state W|th federal law
the federal and state governments in Madicaid plan
which the state provides assurances
that it will abide by federal rules in
order to receive federal funds.*’ The
the groups of individuals to be
providers to be reimbursed.*® Once

state Medicaid planis a Skl R
com prehensive agreement between Revised pages reflecting Ensure compliance
plan details how a state will

H™ H HPR H . Tribal Consultation 4
administer Medicaid including: (1) j Obtein inpigt from impacted Tribss
covered; (2) the services to be
provided; and (3) methodol_ogies for Figure 2, ©2025 American Indian Heaith Commission. All Rights Reserved.
CMS approves a state’s Medicaid plan, the state is then entitled to Medicaid funds (see
Figure 2).4°

Changes to State Medicaid Plan. If a state wants to make changes to their Medicaid plan,
a state must have prior CMS review and approval.®® These changes are referred to as “state
plan amendments” (SPAs).*" Generally, states submit SPAs as revised pages from the
state’s currently approved state plan. These revised pages include the proposed
modifications.>

4 See 42 U.S.C. § 1396-1; see also, 42 U.S.C. 81396a and 42 C.F.R. Part 430, Subpart B.

4742 C.F.R. 8 430.10; See CTRS. FOR MEDICARE & MEDICAID SERVS., MEDICAID STATE PLAN AMENDMENTS,
https://www.medicaid.gov/medicaid/medicaid-state-plan-amendments (provides overview of how Medicaid
state plan amendments work generally)(lasted visited March 28, 2026) [hereinafter MEDICAID STATE PLAN
AMENDMENTS].

48 MEDICAID STATE PLAN AMENDMENTS, supra note 47.

4942 U.S.C. § 1396b(a)(1).

5042 C.F.R. 8 430.12(c); see also 42 C.F.R. § 430.12(c) (requiring the state plan to include language that
the plan will be “amended whenever necessary to reflect [m]aterial changes in State law, organization, or
policy, or in the State's operation of the Medicaid program”); 42 C.F.R. § 430.12; CTRS. FOR MEDICARE & MEDICAID
SERVS., MEDICAID STATE PLAN, §87.1, TN #91-22 (1992), https://www.hca.wa.gov/assets/program/SP-Numbered-
Pages-General-Program-Administration.pdf [hereinafter MEDICAID STATE PLAN].

5142 C.F.R. 8§ 430.12(c); see also Ctrs. for Medicare & Medicaid Servs., Letter SMD #10-020 (October 1,
2010), https://www.medicaid.gov/sites/default/files/Federal-Policy-Guidance/downloads/SMD10020.pdf.

52 Ctrs. for Medicare & Medicaid Servs., Letter SMD #10-020, supra note 51.
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Tribal Consultation Requirement. In addition to obtaining CMS approval, the Washington
State Health Care Authority (HCA) must consult with Tribes and obtain their input prior to
any SPA changes that impact Tribes.®® See Section IV for further discussion on consultation
requirements.

B. Federal Match for Medicaid Services Generally

States with approved Medicaid plans may claim federal matching funds to cover a certain
percentage of the state’s costs of providing health care services to eligible individuals.®
The Federal Medical Assistance Percentage (FMAP) varies by state and is determined by a
statutory formula that sets the federal reimbursement rate between 50% and 83%.% The
state must pay the remaining percentage. Washington State’s regular FMAP rate is 50%.5¢
However, this rate can change for specific populations, services, or emergencies.%” For
services provided to the Affordable Care Act (ACA) expansion population (low-income
adults with incomes up to 138% of the Federal Poverty Level (FPL)), the FMAP rate is 90%.%
This shared financial responsibility between the federal government and participating
states has been described as the “cornerstone of Medicaid.”>®

C. Federal Match for Medicaid Services at Tribal Facilities

Over fifty years ago, Congress passed the IHCIA which amended the Social Security Act to
authorize 100% federal match for services provided through Tribal facilities:®°

[T]he Federal medical assistance percentage shall be 100 per centum
with respect to amounts expended as medical assistance for services
which are received through an Indian Health Service facility whether
operated by the Indian Health Service or by an Indian [T]ribe or [T]ribal
organization (as defined in section 4 of the Indian Health Care

5342 U.S.C. § 1396a(a)(73)); see also WASHINGTON HEALTH CARE AUTHORITY, TRIBAL CONSULTATION &
COMMUNICATION PoLIcY, supra note 11; RCW 43.376.

5442 U.S.C. § 1396b(a)(1); 42 U.S.C. § 1396d(b). See also Federal Financial Participation in State
Assistance Expenditures / Federal Medical Assistance Percentage, OFFICE OF THE ASSISTANT SECRETARY FOR
PLANNING AND EVALUATION, DEP’T OF HEALTH & HUMAN SERVS., https://aspe.hhs.gov/federal-financial-
participation-state-assistance-expenditures-federal-medical-assistance-percentage; West Virginia v. U.S.
Dep't of Health & Hum. Servs., 289 F.3d 281, 284 (4th Cir. 2002).

% See 42 U.S.C. § 1396b(a)(1); 42 U.S.C. § 1396d(b).

%6 Federal Financial Participation in State Assistance Expenditures; Federal Matching Shares for
Medicaid, the Children's Health Insurance Program, and Aid to Needy Aged, Blind, or Disabled Persons for
October 1, 2026, Through September 30, 2027, 90 Fed. Reg. 227 (Nov. 28, 2025),
https://www.govinfo.gov/content/pkg/FR-2025-11-28/pdf/2025-21332.pdf.

571d.

%8 See 42 U.S.C. 8 1396d(y); see also, Elizabeth Williams, et al., Medicaid Financing: The Basics, KAISER
FAMILY FOUNDATION (March 4, 2026), https://www.kff.org/medicaid/medicaid-financing-the-
basics/#870ed126-45c3-4465-8b9a-aeOeead87dcf.

% Harris v. McRae, 448 U.S. 297, 308 (1980).

80 Indian Healthcare Improvement Act, § 403, supra note 30; 42 U.S.C. § 1396d(b); 42 C.F.R. §
433.10(c)(2).
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Improvement Act [25 U.S.C. 1603]).°"

This arrangement is referred to as the 100% Federal Medical Assistance Percentage (100%
FMAP). As noted by the Committee on Interstate and Foreign Commerce in 1976, the IHCIA
provisions reflect Congress’s intent that the 100% FMAP help fulfill the federal
responsibility to provide health care to AI/AN: “The Committee approved this provision
because: the Federal government has treaty obligations to provide services to Indians.”®?
Thus, the 100% FMAP provision in the IHCIA recognizes that the state Medicaid Agency
acts only as an administrative conduit, passing through federal funds without a state
financing obligation.®®

100% FMAP provides states with significant financial benefit from not having to pay the
state’s normal share for Medicaid services provided to these patients. % Several states,
including Washington, have elected to amend their Medicaid plans to include 100% FMAP
as a means for reducing state Medicaid expenditures and increasing federal funding.®® For
2023, Washington State savings are estimated to be between $189 and $206 million,
according to the HCA.®¢

D. Federal Match for Medicaid Services to Non-Al/AN at Tribal
Facilities

42 U.S.C. § 1396d(b) and its implementing regulation, 42 C.F.R. § 433.10(c)(2), provide the
requirements for states to receive 100% FMAP for services provided through a Tribal facility.
Neither the statute nor the regulation include a requirement that the 100% FMAP be
applied to services provided to AlI/AN beneficiaries only.®” Rather both the statute and
regulation condition the receipt of 100% FMAP solely on the location and type of facility:
“received through an Indian Health Service facility whether operated by the Indian Health
Service or by and Indian [T]ribe or [T]ribal organization....”®®

6142 U.S.C. § 1396d(b).

52 H.R. REP. 94-1026, at 21 (1976).

83 Onders, supra note 4 at 173.

84 Andy Schneider & JoAnn Martinez, Native Americans and Medicaid: Coverage and Financing Issues, THE
KAISER COMM’N ON THE FUTURE OF MEDICAID at 8 (1997),
https://digitalrepository.unm.edu/cgi/viewcontent.cgi?article=1158&context=nhd.

% Mary E. Dalton, Medicaid, IHS, and Tribal Provider Alliance, KAUFFMAN AND ASSOCIATES (2024),
https://kauffmaninc.com/medicaid-ihs-and-tribal-provider-
alliance/#:~:text=Other%20Enhanced%20Rates,general%20fund%20$500%2C000%20in%202014.

% MaryAnne Lindeblad, et al., Washington Health Care Authority, Encounter Rate Reimbursement
Consultation (April 4, 2025), https://www.hca.wa.gov/assets/program/hca-encounter-rate-reimbursement-
consultation-04222025.pdf.

6742 U.S.C. § 1396d(b) (“[T]he Federal medical assistance percentage shall be 100 per centum with
respect to amounts expended as medical assistance for services which are received through an Indian
Health Service facility whether operated by the Indian Health Service or by an Indian [T]ribe or [T]ribal
organization”).

%8 |d. (emphasis added).
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However, in a 1996 memorandum, the Health Care Financing Administration (now referred
to as CMS), interpreted 42 U.S.C. § 1396d(b) as limiting 100% FMAP to services provided to
Al/AN beneficiaries only.®® While Tribes have the authority to serve both AlI/AN and non-
Al/AN Medicaid beneficiaries,’® according to CMS guidance, Medicaid services provided to
non-Al/AN beneficiaries received through Tribally operated facilities are not eligible for
100% FMAP.”" As a result, when a non-Al/AN Medicaid beneficiary receives services at a
Tribal facility, the federal match is the same match that would apply if the beneficiary had
received services at a non-Tribal facility.”? See Section IlI(C) below for further details
regarding Medicaid reimbursement to Tribes.

Ill. HOw TRIBES RECEIVE MEDICAID REIMBURSEMENT
A. Authority to Bill Medicaid

An IHS or Tribally operated facility may elect to bill Medicaid for, and receive payment for,
health care items and services provided by the Tribal health program.”® In 1976, Congress
authorized IHS facilities to collect from Medicare, Medicaid, and other third party

% See MEMORANDUM OF AGREEMENT BETWEEN THE INDIAN HEALTH SERVICE AND THE HEALTH CARE FINANCING
ADMINISTRATION at 2, https://www.cms.gov/Outreach-and-Education/American-Indian-Alaska-
Native/AIAN/LTSS-TA-Center/pdf/memorandum-of-agreement.pdf [hereinafter IHS HEALTH CARE FINANCING
MOA].

7025 U.S.C. § 1680c(c)(2).

71 CTRS. FOR MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH AND HUMAN SERVS., “Received Through” an
IHS/Tribal Facility and Furnished to Medicaid-Eligible American Indians and Alaska Natives (SHO #16-002) at
2 (Feb. 26, 2016), https://www.medicaid.gov/federal-policy-guidance/downloads/faq11817.pdf, (citing to H.R.
Rep. No. 94-1026 (1976) (“Our long-standing interpretation of this statutory provision...has been that 100
percent FMAP is available for amounts expended for services under the following circumstances: The service
must be furnished to a Medicaid-eligible AI/AN”). But see Loper Bright Enters. v. Raimondo, 603 U.S. 369, 371
(2024) (“agency interpretations of statutes...are not entitled to deference.”). See also Christensen v. Harris
Cnty., 529 U.S. 576, 587 (2000) (holding that judicial deference is not warranted for“[iJnterpretations such as
those in opinion letters—like interpretations contained in policy statements, agency manuals, and
enforcement guidelines, all of which lack the force of law”).

72 See CTRS. FOR MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH & HUMAN SERVS., POLICY GUIDANCE REGARDING
INDIAN HEALTH CARE REIMBURSEMENT ISSUES at 2 (Dec. 23, 1998). See also CTRS. FOR MEDICARE & MEDICAID SERVS.,
DEP’T OF HEALTH AND HUMAN SERVS., Temporary Increases to FMAP Under Sections 9811, 9814, 9815, and 9821
of the ARP and Administrative Claiming for Vaccine Incentives (SHO# 21-004) at 10-11 (Aug. 30, 2021),
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-21-
004.pdf?msclkid=dcdd3503b69911eca9cc087bee9f66a8. (CMS determined in this letter that the temporary
application of 100% FMAP to urban Indian organizations under American Rescue Plan Act of 2021 (ARP) (Pub.
L. 117-2) applied to all Medicaid beneficiaries because Congress provided no evidence of its legislative intent
to limit 100% FMAP to AlI/AN beneficiaries in contrast to the pre ARP legislative history which CMS interpreted
as showing such intent.). But see, Arizona Health Care Cost Containment Sys. v. McClellan, 508 F.3d 1243,
1251 (9th Cir. 2007) (rejecting the use of legislative history in determining § 402(e) of the Social Security Act,
H. Rep. No. 94-1026 (1976)).

73 See 25 U.S.C. §1641(d)(1); see also 25 U.S.C.81601 et seq.; 42 U.S.C. §1395qq, 1396;j.
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insurers.”* Twelve years later, in 1988, Congress amended the ISDEAA and IHCIA to
designate additional IHS and Tribally operated facilities as eligible Medicare and Medicaid
providers.”® Its purpose was “to enable the Indian Health Service to fully utilize all third
party resources in the provision of health care to Indian people.”’® Subsequently, in 2000,
Congress made the direct billing demonstration program permanent and expanded
eligibility under the program to other Tribes.”’

Congress also ensured that that third party revenue shall not supplant IHS funding. Any
Medicaid payments received by an Indian health program or by an urban Indian
organization for services provided to Indians eligible for benefits shall not be considered in
determining appropriations for the provision of health care and services to AI/AN.”®

B. All-Inclusive Rate

Generally. The All
Inclusive Rate (AIR) is a Primary Care Visit - Medicaid
Medicaid reimbursement
i All-Inclusive Fee-for-
method available to e Service

certain types of facilities, Rate
such as Rural Health
Clinics and Federally
Qualified Health

Centers.” |IHS and

Reimburses for
‘specific services

Reimburses
per encounter

Consultation, lab Consultation, lab

work, and medication
billed separately

work, and medication

Tribally operated billed as single

encounter

facilities are one of such
facilities.®° AIR is also

refe rred to by Severa l- Figure 3. ©2025 American Indian Health Commission. All Rights Reserved.

other names, including
the Office of Management and Budget (OMB) rates or encounter rates.?’ The Health Service
Act and the IHCIA authorizes the IHS to calculate this rate annually.®? The AIR is a flat-fee

74 See 25 U.S.C.81601 et seq., see also 42 U.S.C. §1395qq, 1396j.

7’8 Indian Health Care Amendments of 1988, Pub. L. No. 100713, § 401, 102 Stat. 4818 (1988).

76 S. REP. NO. 100-508 at 22-23 (1988).

77 See Alaska Native and American Indian Direct Reimbursement Act of 2000, supra note 32.

7825 U.S.C. § 1641(a).

742 C.F.R. § 405.2462.

8 Reimbursement Rates, INDIAN HEALTH SERVICE, https://www.ihs.gov/BusinessOffice/reimbursement-
rates (last visited March 29, 2026). See also, 42 C.F.R. § 405.2462 (regarding AIR and “excepted [T]ribal
[federally qualified health centers]”) and 42 C.F.R. § 419.92 (regarding AIR and IHS and Tribal Rural Emergency
Hospitals).

81 See Reimbursement Rates, supra note 80.

8242 U.S.C. § 1396j; 42 U.S.C. 88 248 and 249(b); 42 U.S.C. § 2001(a); 25 U.S.C. § 1601 et seq.; INDIAN
HEALTH SERVICE, Reimbursement Rates for Calendar Year 2026, 91 Fed. Reg. 278 (Jan. 22, 2026); See IHS
HEALTH CARE FINANCING MOA, supra note 62.
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rate for all services provided on a given date of service during an encounter.® For example,
a single encounter for a visit may cover consultation, lab work, and medication.®* This type
of rate is the opposite of fee-for-service in which a provider bills for the consultation, lab
work, and medication separately (Figure 3).8°

All-Inclusive Rate in Washington State. Per the Washington Health Care Authority, State
Plan Amendment 24-005, HCA pays the applicable all-inclusive rate (also known as the
“encounter rate”) for outpatient services if the following criteria are met (see Appendix A on
AIR rate in Washington State):

1. The facility is an IHS or Tribally operated facility.®®

a. Determining Facility Eligibility. Pursuant to 42 U.S.C. § 1396j(a), the
determination of whether a IHS or Tribally operated facility is eligible to bill
Medicaid is wholly federal.®” The Memorandum of Agreement Between the
Indian Health Service and The Health Care Financing Administration deems
IHS, not state agencies, as the authority, to “develop and maintain a list of
IHS-operated facilities and Indian health care facilities operating under a 638
agreement.”®® CMS is also responsible for “provid[ing] assistance to the
[TIribes/[T]ribal organizations and states in developing the method for
reimbursement of facilities identified in [the list].”8®

b. Identification of Facility Eligibility. IHS maintains a list of IHS-operated
facilities and Indian health care facilities operating under a 638 agreement.*

2. The outpatient visit is a face-to-face or telemedicine contact.®’

3. The outpatient visit is between any health care professional authorized to provide
services under the State Plan and a Medicaid beneficiary.

8 Reimbursement Rates for Calendar Year 2026, 91 Fed. Reg. 278 (Jan. 22, 2026).

84 For a comparison of Medicaid reimbursement rates, see Comparing Reimbursement Rates, CTRS. FOR
MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH & HUMAN SERVS., Guidance Portal (Published Nov. 30, 2024),
https://www.hhs.gov/guidance/document/comparing-reimbursement-rates.

8 d.

86 WWASHINGTON HEALTH CARE AUTHORITY, STATE PLAN AMENDMENT 24-005 (June 8, 2024),
https://www.hca.wa.gov/assets/program/24-0005-TribalPharmacyRateApprovalPkt.pdf.

8 See 42 U.S.C. § 1396j(a) (“A facility of the Indian Health Service (including a hospital, nursing facility, or
any other type of facility which provides services of a type otherwise covered under the State plan), whether
operated by such Service or by an Indian [T]ribe or [T]ribal organization (as those terms are defined in section
1603 of title 25), shall be eligible for reimbursement for medical assistance....”).

88 |HS HEALTH CARE FINANCING MOA, supra note 62, at 3. A 638 agreement (also referred to as a “638
contract” or “638 compact”) is an agreement between IHS and a Tribe in which the Tribe assumes control and
management of their health programs that were previously administered by IHS. See 25 U.S.C. § 5321 and 25
U.S.C. §5384.

8 |HS HEALTH CARE FINANCING MOA , supra note 62, at 3-4.

90 |HS HEALTH CARE FINANCING MOA , supra note 62.

91 WASHINGTON HEALTH CARE AUTHORITY, State Plan Amendment 24-005, supra note 86.
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a. Health Care Professional. Federal law exempts health care professionals
from Washington State licensure requirements:®?

[Llicensed health professionals employed by a [T]ribal health
program shall be exempt, if licensed in any State, from the
licensing requirements of the State in which the [T]ribal
health program performs the services described in the
contract or compact of the [T]ribal health program under the
Indian Self-Determination and Education Assistance Act.*

Washington regulations define health care professional as a “provider of
health care services licensed or certified by the state in which they
practice.”® However, this requirement is preempted by the above cited
federal law.*® Consistent with federal law, the Washington Medicaid State
Plan does not require Washington State licensure for health care
professional practicing at Tribal facilities.® Instead, State Plan Amendment
24-005 defines “health care professionals” as those authorized to provide
services in the State plan.”®” Authorized provider types vary by Medicaid
eligibility category and are identified in the state Medicaid plan.®®

b. Medicaid Beneficiary. Washington State complies with CMS’s one facility, one
rate rule by applying the same rate for all Medicaid beneficiaries. See Section
H(C).

4. The outpatient visit is a Medicaid service under Title XIX defined services.*®
5. The outpatient visitis documented in the patient's record.'

6. The outpatient visit does not exceed five visits per Medicaid beneficiary per calendar
day for professional services.'

7. The outpatient visit does not exceed one visit per beneficiary per calendar day for
pharmaceutical/drugs dispensed by IHS or Tribal pharmacies.®

9225 U.SC. § 1621.

% d.

9 WAC 182-500-0045.

% See Wos v. E.M.A. ex rel. Johnson, 568 U.S. 627, 636 (2013).

9 WASHINGTON HEALTH CARE AUTHORITY, State Plan Amendment 24-005, supra note 86.

1d.

% MEDICAID STATE PLAN, supra note 46, Attachment 3 (provides a list of all health care professionals eligible
to provide Medicaid services).

9 WASHINGTON HEALTH CARE AUTHORITY, State Plan Amendment 24-005, supra note 86; Title XIX refers to
Social Security Act of 1965, Pub. L. No. 89-97, 79 Stat. 344 (codified at 42 U.S.C. §1396 et seq) .

100 \WWASHINGTON HEALTH CARE AUTHORITY, State Plan Amendment 24-005 , supra note 86.

101 Id

102 /d
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C. Reimbursement for Non-Al/AN Services

The IHCIA authorizes Tribally facilities operating under ISDEAA contracts to provide
services to non-Al/AN Medicaid beneficiaries.'® Medicaid reimbursement rates for these
patients must be the same as for AlI/AN patients.’ In 1998, CMS provided state guidance
on this rule referred to as “one facility, one rate” rule.’® In accordance with this rule, Tribal
facilities can only be enrolled as one provider type (e.g., IHS or a federally qualified health
center), and states must uniformly apply a single reimbursement to all Medicaid
beneficiaries receiving Medicaid services.'® Subsequently, in 2017, CMS reminded states
that they are prohibited from paying one rate for AI/AN patients and a different one for non-
Al/AN patients.’”” CMS reiterated this policy again in 2017 providing that whichever rate,
whether it is the prospective payment system rate'®® or the all-inclusive rate (AIR), must be
applied to all Medicaid encounters.’ Washington’s Medicaid State Plan Amendment, TN#
24005, complies with the “one facility, one rate rule” by authorizing payment of the AIR for
“up to five (5) outpatient visits per Medicaid beneficiary per calendar day for professional
services,” without regard to Al/AN status.™?

D. Tribal Facility Licensure Requirements

Medicaid laws and regulations require state plans to accept qualifying IHS and Tribally
operated facilities “on the same basis as any other Medicaid provider.”""" Where state
licensure would otherwise apply, IHS and Tribally operated facilities are not required to
obtain a state license if they meet the generally applicable Medicaid conditions of
participation.’? Medicaid state agencies “may not take into account the absence of
licensure from any staff member of the [IHS or Tribally operated] facility.”'"® As recognized
by IHS and CMS, these facilities have a longstanding history of working with CMS and IHS

10325 U.S.C. § 1680c(c)(2).

104 CTRS. FOR MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH & HUMAN SERVS., POLICY GUIDANCE REGARDING
INDIAN HEALTH CARE REIMBURSEMENT ISSUES (Dec. 23, 1998).

105 Id

106 Id.

107CTRS. FOR MEDICARE & MEDICAID SERVS., DEP’T OF HEALTH AND HUMAN SERVS., Frequently-Asked Questions
(FAQs) Federal Funding for Services “Received Through” an IHS/Tribal Facility and Furnished to Medicaid-
Eligible American Indians and Alaska Natives (SHO #16-002), at 5 (Jan. 18, 2017),
https://www.medicaid.gov/federal-policy-guidance/downloads/faq11817.pdf.

1% The prospective payment system rate is method of reimbursement in which the Medicaid payment is
made based on a predetermined, fixed amount. See CTRS. FOR MEDICARE & MEDICAID SERVS., Prospective
Payment Systems - General Information (2026).

109 CTRS. FOR MEDICARE & MEDICAID SERVS., Frequently-Asked Questions (FAQs) Federal Funding for Services
“Received Through” an IHS/Tribal Facility and Furnished to Medicaid-Eligible American Indians and Alaska
Natives (SHO #16-002), Q11.

110 State Plan Amendment 24-005, supra note 86 (emphasis added).

125 U.S.C. § 1647a(a); 42 C.F.R. § 431.110(b).

1225 U.S.C. § 1647a(a); 42 C.F.R. § 431.110(b).

1325 U.S.C. § 1621t; 42 C.F.R. § 431.110(b).
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to meet “strong quality of care standards,” including accreditation by recognized
accrediting bodies where appropriate. "4

IV. TRIBAL CONSULTATION REQUIREMENTS UNDER MEDICAID

The Social Security Act requires states to consult with Tribes on the development of any
changes or additions to the Medicaid state plan, waivers, or actions.'® Consistent with
federal law, HCA'’s policy requires that it consults and engages with Tribes on Medicaid
issues in a frequent and ongoing government-to-government manner throughout the entire
process of any changes to the state Medicaid plan that have a direct impact on Tribes."¢ In
addition, RCW 43.376 requires the state to work in partnership with Tribal leaders. When
consulting with Tribes, state agencies should:

i. ldentify all applicable federal law, policy, or Medicaid state plan amendments;

ii. Ensure proposed state laws, regulations, and policies are consistent with the
federal trust responsibility, RCW 43.71B.901, Medicaid state plan amendments;
and all other applicable federal laws and policies; and

iii. Make decisions based on accurate and thorough fiscal analysis and use
transparency in sharing this information with Tribes.

V. FEDERAL PREEMPTION OF STATE LAWS THAT CONFLICT
WITH MEDICAID LAWS

Pursuant to the United States Supremacy Clause, “[w]here state and federal law ‘directly
conflict, state law must give way.”""” States may not circumvent or undermine Medicaid
requirements by adopting or implementing state laws, regulations, or policies that conflict
with Medicaid requirements."'® Federal law preempts any such provisions, including
federal protections for Tribes, IHS and Tribally operated facilities, or AI/AN.™®

114 |HS HEALTH CARE FINANCING MOA, supra note 60, at 2.

1% The Social Security Act of 1935 (codified at 42 U.S.C. § 1396a(a)(73)).

118 HEALTH CARE AUTHORITY, TRIBAL CONSULTATION & COMMUNICATION POLICY, supra note 11.
7 PLIVA, Inc. v. Mensing, 564 U.S. 604, 617 (2011).

118 See Wos v. E.M.A. ex rel. Johnson, 568 U.S. 627, 636 (2013).

1% See Id.
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V1. TRIBAL FINANCING OF STATE MATCH

Federal law permits counties, municipalities, Tribes, locally operated providers, and other
public agencies to finance up to 60% of the state’s share of Medicaid costs.’® According to
CMS guidance, if a Tribe helps finance the state’s share of Medicaid, the Tribal
expenditures “must be funded through non-ISDEAA sources.”'®' State Medicaid agencies
must also ensure that Tribes are “given a true choice” and “expressly agree” to finance the
state’s non-federal share.’?

12042 C.F.R. §433.51; 81902(a)(2) of the Social Security Act, 42 U.S.C. 1396a(a)(20); See, Non-Federal
Financing, MEDICAID AND CHIP PAYMENT AND ACCESS COMM'N (Dec. 23, 2020),
https://www.macpac.gov/subtopic/non-federal-financing/. Certified public expenditures (CPE) are one
mechanism for these governments to help finance the state’s share. Under the CPE process, the public
agency finances the state’s share by certifying the total expenditure incurred to provide Medicaid services or
Medicaid program administration. See https://www.gao.gov/assets/gao-20-571r.pdf at 11.

121 Ctrs. for Medicare & Medicaid Servs., Letter (Oct. 18, 2005), https://www.medicaid.gov/Federal-
Policy-Guidance/downloads/smd101805.pdf.

122 Washington Health Care Authority, 2025-27 Regular Budget Session Policy Level-GC-Non-Native SUD
at Tribal Facilities, https://abr.ofm.wa.gov/api/public/decision-package/summary/77890.
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Appendix A: Washington State SPA for Tribal Medicaid All-
Inclusive Rate

Washington State SPA Requirements for All-
Inclusive Rate

Any Applicable Federal Requirements

ALLOWED TO BE BILLED

e 5visits per Medicaid beneficiary per
calendar day for professional services; and

e 1 visit per beneficiary per calendar day for
pharmaceutical/drugs dispensed by IHS or
Tribal pharmacies.

1. RATE o AlRrate is based on the federal trust responsibility to
o All-inclusive rate published in the Federal provide health care to AlI/AN - 25 U.S.C. 1601 et seq.
Register or Federal Register Notices by IHS e |HS establishes the AIR. 91 Fed. Reg. 278;
e The Memorandum of Agreement Between the Indian
Health Service and The Health Care Financing
Administration provides the roles and
responsibilities of IHS and CMS in implementing AIR
2. FACILITY ELIGIBILITY e Facility eligibility is determined by IHS. See
e Operated by a Tribe or Tribal organization; Memorandum of Agreement Between the Indian Health
and Service and The Health Care Financing Administration
e Funded by Title | or V of the Indian Self-
Determination and Education Assistance
Act (also known as Tribal 638 facilities)
3. IN-PERSON VIRTUAL/TELEMEDICINE
e Face-to-face; or
e Telemedicine
4. PATIENT STATUS Non-Al/AN and A/AN Medicaid beneficiaries must be
e Medicaid beneficiary reimbursed at AIR Rate under the “One facility/One Rate
Rule.” See CMS State Health Official Letter, “Policy
Guidance Regarding Indian Health Care Reimbursement
Issues, December 23, 1998; See also CMS SHO #16-002,
p.5; and CMS FAQ #11817, Q11: the “same rate must be
applied to all Medicaid beneficiaries who receive services
through the facility.”
5. TYPES OF SERVICES
o Title XIX defined services
e Pharmacy
6. ELIGIBLE HEALTH PROFESSIONALS Health care professionals are exempt from Washington
e Any health care professional authorized to State licensure requirements so long as they are licensed
provide services under the state plan in any state. 25 U.S.C. § 1621t.
7. NUMBER OF VISITS/PER SERVICE TYPE
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Appendix B: Use of Third-Party Collections at IHS and Tribally Operated Facilities

Table 2: Examples of How Selected Federally Operated and Tribally Operated Facilities Used Third-Party Collections to
Continue Operations or Expand Services, Fiscal Years 2013 through 2018

Category Examples

Providers » Hining or contracting to offer increased onsite services through primary care physicians, nurse
practitioners, behavioral health specialists, cardiologists, dentists, podiatrists, and others.

« Offering more competitive wages to assist with recruiting providers.

« Offering recruitment, relocation, and retention bonuses for providers.

« Funding efforts to construct and make available government housing for providers near facilities.
« Developing a training program for local tribal members to become health care providers.

Medical equipment « Repairing, purchasing, or contracting to provide enhanced access to diagnostic medical
equipment including ultrasound, x-ray, computed tomography scan, and magnetic resonance
imaging machines.

« Purchasing hospital beds and stretchers, dental equipment and chairs, surgical devices,
electrocardiogram machines, and patient monitoring systems.

Health promotion and . Continuing to provide intensive diabetes case management interventions to reduce
education activities cardiovascular disease after expiration of IHS's Healthy Hearts grant funding.

« Establishing or continuing diabetes education and nutrition programs.
« Providing a free anticoagulation clinic.
« Establishing targeted interventions to reduce the number of patients with uncontrolled high blood

pressure.
Expanding and renovating «  Repairing facility infrastructure, including roofs and heating systems.
facilities » Renovating existing space, such as operating rooms, emergency rooms, and patient care areas

to improve patient flow and meet industry standards.

« Expanding a facility by adding exam rooms within the current facility or constructing a new
building to be part of an existing facility.

. Purchasing modular buildings or leasing space to increase capacity.

. Enhancing existing information technology infrastructure, including by implementing an electronic
health records system and replacing wiring and servers.

Purchased/Referred Care . Supplementing appropriated funds for PRC to enhance access to offsite services.
(PRC)?

Source: Indian Health Service. | GAD-19-612

SOURCE: U.S. GoVv’'T ACCOUNTABILITY OFF., GAO-19-612, INDIAN HEALTH SERVICE: FACILITIES REPORTED EXPANDING SERVICES FOLLOWING INCREASES IN HEALTH
INSURANCE COVERAGE AND COLLECTIONS 19 (2019).
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